prior cursory review of the historical role enjoyed by the fourth amendment in criminal proceedings will assist in placing in proper perspective the relatively new and expanding course taken by it in civil proceedings.
CRIMINAL PROCEEDINGS-BACKGROUND
While unreasonable searches and seizures are prohibited by the fourth amendment to the Constitution, it should be noted that it does not expressly bar the admission in criminal proceedings of evidence obtained unlawfully. 8 At common law, the admissibility of evidence was not affected by the means through which it was obtained. 7 This rule presently controls the admission of illegally obtained evidence, except in cases where evidence is secured by violating the fourth amendment, wire-tapping, or by a coerced confession or by violence or unusually long and illegal detention. 9 It is by judicial interpretation of the scope of the mandate of the fourth amendment, rather than its specific proscriptions, that such evidence is excluded from federal criminal proceedings. 10 Exclusion is the only practical way of enforcing the constitutional protection." As a matter of historical interest, it may be observed that the Supreme Court of the United States in the case of Boyd v. United States 12 early alluded to the possibility that the admission of the illegally secured evidence was violative of the guarantees contained in the fourth amendment to the Constitution. The Court thereafter, in Weeks v. United States, 3 adopted the federal exclusionary rule by which federal courts excluded from consideration any and all evidence illegally seized by federal officers. Thus, Weeks supplied "teeth" to the fourth amendment, making it a rule of evidence. The Weeks opinion went on to say, however, that this exclusionary rule of evidence did not bind state officers in pursuit of their police activities. This limitation carried with it an attendant evil. Federal officers, in order to obviate the requirement of procuring a search warrant, would enlist the assistance of a state officer who would then procure evidence in a wrongful or illegal fashion. Such evidence, under the Weeks case interpretation, would be admissible in federal court prosecutions. The employment of such unfair tactics led to the evolution of the "participation doctrine." Where overt participation between state and federal authorities was established, such evidence, procured as a -result of an illegal search and seizure was excluded in federal court prosecutions. 14 The trend toward constitutional protection was extended in Rea v. United States1 5 which held that evidence illegally seized and suppressed in federal court could not be turned over to state authorities for state prosecution on the theory that federal courts had the right of exercise of authority over their own officers.
In Wolf v. Colorado, 6 the Supreme Court held that in a prosecution in a state court for a state crime, the fourth amendment prohibits unreasonable searches and seizures by state officers but that the due process clause of the fourteenth amendment did not forbid the admission of relevant evidence even though obtained by an unreasonable search and seizure. Thus, in Wolf the Supreme Court decided that the Weeks exclusionary rule would not be imposed upon the states which were free to admit or exclude such evidence.
Where state officers made a search and seizure not for the purpose of aiding in prosecution of the federal offense, the results of said seizure, however procured, could then be turned over to federal authorities for prosecution in the federal courts. 17 Where evidence was improperly obtained by state officers and presented on a silver platter to federal officials for use in a federal prosecution, some courts held such evidence admissible and other courts held it inadmissible.'? proper function in the requirement, through an administrative summons or subpoena of the production of one's books and records, a figurative or constructive search, requires further examination. More particularly, may a taxpayer or third party assert the applicability of the fourth amendment during the course of a federal tax investigation on the basis that an administrative summons or subpoena duces tecum issued him is oppressive, unreasonable, broad and inquisitorial, and therefore in violation of his rights under the fourth amendment?
The ability of the Internal Revenue Service to investigate is essential to the proper determination, assessment and collection of taxes. Congress has provided the Internal Revenue Service with power and authority to require testimony and the production of books and records for the purpose of ascertaining the correctness of the return or determining or collecting the tax liability. ination of his papers, it is to be noted that these statutory provisions are limited by the Constitution and in particular by the fourth and fifth amendments.
An administrative summons has been held analogous to a grand jury subpoena 25 and equivalent to a search and seizure 26 on the theory that a compulsory production of one's private papers to establish a criminal charge against him or to forfeit his property is within the scope of the fourth amendment in all cases in which a search and seizure would be. Thus, constitutionality requires that a subpoena equivalent to a search and seizure must be a reasonable exercise of the inquisitorial power. 27 A federal tax investigation normally is controlled by the codal provision which provides that the period of limitations within which a statutory tax assessment may be made against a taxpayer is three years after the return is filed; 28 however, in cases of an unlawful attempt in any manner to defeat or evade tax, assessment and/or collection may proceed at any time.
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Prior to an investigation of barred years, the government, under certain circumstances, has been required to show a probability of fraud. Such a requirement is generally referred to as a showing of probable cause and the concept is called the probable cause theory. The requirement of proof of probable cause necessary to open timebarred years to investigation seemingly is based on the grounds either that the examination is necessary as required by section 7605 (b) of the Internal Revenue Code of 1954 or that otherwise the privilege against unlawful search and seizure granted by the fourth amendment would be violated.
Section 7605 (b) of the Internal Revenue Code of 1954, which provides that no taxpayer shall be subject to unnecessary examina-2 United States v. Morton Salt Co., 338 U.S. 632 (1950). 20 Boyd v. United States, 166 U.S. 616 (1886) (compulsory production of individual's business invoices to be used as evidence against him in quasi-criminal proceeding to forfeit his property for alleged fraud against the federal custom laws, held administrative process was an unreasonable search and seizure).
27 Hale v. Henkel, 201 U.S. 43 (1906) (subpoena duces tecum requiring production of all books and papers of a corporation may be so onerous as to constitute an unreasonable search). 33 In a petition seeking enforcement of a summons relative to barred years, however, the Second Circuit appears to have rejected the probable cause theory on the ground that the examination is not unnecessary or unreasonable within the meaning of section 7605 (b) merely because the years under investigation are barred. 34 This view appears consistent with the position earlier taken by the Second Circuit that an investigation is not "unnecessary" under section 7605 (b) even though facts are not alleged which indicate the probable cause for the investigation. The Court of Appeals for the Sixth Circuit appears to be of the view that no showing of probable cause is required in that all that is required is an allegation or showing of suspicion of fraud without the ncessity of delving into the basis of that suspicion. 3 6 Similarly, the Fifth Circuit appears to have adopted the view that proof of probable cause is not required in that the allegation of facts to reasonably justify a suspicion of fraud is not required. 3 7 The Third Circuit appears to require an allegation of fraud or at least a suspicion thereof to show that the investigation is necessary. 38 It is seen that the federal circuit courts are in conflict over the question of whether proof of probable cause is required by section 7605 (b) of the Internal Revenue Code of 1954 in the enforcement of an administrative summons incident to a civil tax investigation. Similarly, uncertainty reigns over the question whether proof of probable cause is required by the fourth amendment.
Where a section 7602 summons was directed to the taxpayer, invocation of the fourth amendment was permitted to protect his books from a second examination where the tax year was barred and no suspicion of fraud was shown. 39 Application of the fourth amendment appears to have rested on the practical consideration that where a taxpayer has duly made his return and paid the tax, and the statutory time limit for further assessment has expired, there should be no further required examination unless there is prima facie some good reason therefor. While the procedure sought, testimony under oath with reference to books and records, was not literally a search and seizure proscribed by the fourth amendment, the court in Andrews and Brooklyn Pawnbrokers interpreted the fourth amendment as imposing upon it a duty to protect the citizen against unreasonable and oppressive, inquisitorial investigations instituted and conducted without probable cause.
The Second Circuit, however, does not interpret the fourth amendment as requiring an advance showing that the underlying tax liability is not time-barred. 0 In ordering a bank to comply with an Internal Revenue Service summons to produce records of the taxpayer with respect to barred years, the Second Circuit in Foster observed that an examination is not unnecessary or unreasonable within the meaning of the fourth amendment merely because any period of time has elapsed since the tax return was filed. Since the examination provided by section 7602 is to determine the liability of any person for any internal revenue tax, the Second Circuit would interpret the constitutional immunity from unreasonable searches as not relieving a citizen of his testimonial duty to disclose information needed for the just and proper discharge of the governmental investigative functions. It is submitted that the Foster interpretation of the role of the fourth amendment as not requiring a showing of probable cause represents a more meaningful and correct analysis of the problem involved. In any event, and under no circumstances is the government required to prove fraud.
Section 7602 (2) of the Internal Revenue Code of 1954 enables the Commissioner of Internal Revenue to examine third parties and authorizes him to require the production of books and papers material to the taxpayer's returns. The majority of decisions here involved third-party banking institutions which are subpoenaed to produce records of deposits and withdrawals of the taxpayer. It is settled that the taxpayer lacks standing to object to an enforcement order issued against the bank as a search or seizure forbidden by the fourth amendment since the taxpayer lacks a proprietary interest in the records. 41 The bank, on the other hand, has been permitted to resist a subpoena duces tecum as constituting an unreasonable search where the search is out of all proportion to the end sought. 42 In other cases, however, the bank must comply with a summons determined to be reasonable in absence of a showing that the subpoena was oppressive, unreasonable, or unnecessary. 43 The rationale of these cases appears to be that the fourth amendment, where applicable, at most guards against abuse'only by way of too much indefiniteness or breadth in the things required to be particularly described. Thus, it is seen that the question is whether the description of the records to be produced is so broad as to amount to an unreasonable search and seizure. An attorney successfully raised the bar of the fourth amendment in resisting a subpoena duces tecum which required the production before a grand jury of all his books, records, files, log books, memoranda, correspondence and other documents for a term of ten years. 45 An accountant's plea of unreasonableness under the fourth amendment was held unfounded and a contempt order affirmed where a subpoena duces tecum required that the accountant provide the grand jury with the names of taxpayers appearing on copies of twenty-five tax returns in his office. 46 Reliance on the fourth amendment has not been limited to matters relative to the determination of the proper tax liability. The bar of the fourth amendment has been raised, unsuccessfully, in collection matters in Jarecki v. WhetstoneV wherein the government brought suit to enforce an Internal Revenue subpoena duces tecum issued to the taxpayer to appear with her books and records disclosing her financial condition and to testify with respect to collection of her 1944 income tax liability. The court, however, noting that the fourth amendment is to be applied to protect a citizen against an oppressive, unreasonable and inquisitorial investigation, denied taxpayer's motion to dismiss the subpoena duces tecum on the ground that it violated the fourth amendment inasmuch as nothing was contained in the terms of the summons which violated her constitutional guarantees.
It can be seen from the foregoing that under certain narrow circumstances an aggrieved party during the course of a federal tax investigation may contest the enforcement of an Internal Revenue Service subpoena on either codal grounds where the examination is unnecessary within the meaningof section 7605 (b) of the Internal Revenue Code of 1954 or upon constitutional grounds where the investigation is oppressive, unreasonable, inquisitorial and out of all proportion to the end sought as violative of the searches and seizures provisions of the fourth amendment. This right of an aggrieved party in a civil proceeding somewhat parallels the right of a defendant to raise the applicability of the fourth amendment in a criminal proceeding.
B. Validity of Civil Tax Assessment as Affected by Fourth Amendment
It has been seen that the fourth amendment plays a limited role in resisting an administrative subpoena incident to the determination of a civil tax liability and assessment. An interesting current question in need of resolution is whether a taxpayer may contest an existing civil tax assessment as illegal where the evidence upon which the civil tax liability was determined has been suppressed in a related criminal proceeding under the federal exclusionary rule as violative of the fourth amendment's prohibition against unreasonable searches and seizures.
A number of judicial decisions have been cited for the proposition that the federal exclusionary rule of the fourth amendment applies to civil cases. In the early case of Silverthorne Lumber Co., Inc. v. United States, 48 a writ of subpoena was rendered invalid because in framing it the government used evidence earlier obtained in violation of the fourth amendment. Therein, while the defendants were under arrest on an indictment, officers of the United States without right or authority seized defendant's books, papers, and documents. The originals were ultimately ordered returned but a new indictment was prepared against the defendants based upon the knowledge the government agents had obtained in the original illegal search. A subsequent government subpoena for the production of the original records was issued and the lower court ordered defendants in contempt for failure to honor the subpoena. On appeal, the contempt order was reversed by the Supreme Court of the United States on the ground that the government could not use knowledge that it had illegally gained by seizure of the origirtal papers "to call upon the owners in a more regular form to produce them"; that, if it could, it would be to "reduce the fourth amendment to a form of words"; and that the essence of a provision forbidding the acquisition of evidence in a certain way is that not merely evidence so acquired shall not be used before the Court "but that it shall not be used at 483 all." The Court further noted that knowledge gained by the government's own wrong cannot be used by it in the way proposed.
The Silverihorne case stands for the proposition that a writ of subpoena prepared for use in a subsequent criminal action is invalid because of the use in framing it of evidence ordered returned by reason of an illegal search and seizure in an earlier criminal proceeding. The Court of Appeals for the First Circuit in Rogers v. United States, 49 relying on Silverthorne, interpreted the Silverthorne phrase "but that it shall not be used at all" to render invalid a civil judgment in the procurement of which evidence illegally obtained was used. Therein the government instituted a civil action in assumpsit to recover certain duties on foreign imported liquors imposed under the Tariff Act and recovered judgment against defendant. On appeal, the defendant's first assignment of error related to admission in evidence of certain liquors imported by Rogers which the government seized as the result of an unlawful search. Rogers made application to the district court for an order directing that the liquor be returned for the reason that it was seized illegally. The district court held the search warrant illegal and ordered the property seized returned, which was done. In the government's subsequent civil suit -in assumpsit for the custom duties, the government was allowed, over objection, to introduce evidence much of which had been illegally obtained. The district court ruled that the evidence was admissible, that this was a suit of a "civil nature .. .and that such evidence is admissible in a civil suit," though not in a criminal one, and the defendant excepted. Relying on Silverthorne, the First Circuit reversed and rendered invalid the civil judgment as based on evidence illegally seized in violation of the fourth amendment. The case of Tovar v. Jarecki 0 is also in point. Therein, the taxpayer instituted suit to enjoin and restrain the collection from him of a special marijuana tax assessed at the rate of $100.00 per ounce under section 2590 (a) (2) of the Internal Revenue Code of 1939, claiming the tax assessment was illegal because the evidence acquired by illegal search and seizure upon which the tax was based had been suppressed in a related criminal case in which he was named defendant. In the injunction suit, the court observed that if the assessment had been based solely upon evidence obtained by the government by the unlawful search and seizure, and which evidence was before the court in the related criminal case, it would be required to hold the tax illegal and grant the relief prayed. The plaintiff, however, did not prevail inasmuch as he failed to prove that the officer who made the assessment acted upon evidence which had previously been ordered suppressed. The principle of law that evidence obtained by the government in violation of a person's rights secured by the fourth amendment is not admissible against him in a criminal proceeding has been extended to other types of civil cases as well. 5 '
In view of the foregoing, it would seem that the fourth amendment could be utilized to permit a taxpayer to contest an existing civil tax assessment under the narrow circumstances where (1) a court in the related criminal proceeding has quashed the search warrant and suppressed the evidence seized at the raid and ordered it returned; (2) the indictment based on such evidence has been dismissed; (3) the government's libel of information has been dismissed and all property seized ordered returned; and (4) there exist no records or other evidence other than those illegally seized and ordered returned from which the government could make a civil tax determination. seized. The mere fact, however, that property is illegally seized from the possession of the aggrieved person does not necessarily require its return inasmuch as the fourth amendment does not irrevocably guarantee that illegally seized property will be returned to its owner. 5 3 This rule applies particularly to contraband property or property forfeitable or subject to lien or libel.
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Following commencement of an information against him for violation of the federal excise-wagering tax laws, taxpayer's motion pursuant to Federal Criminal Rule 41 (e) to suppress evidence (cash, automobile) was granted, but taxpayer's subsequent action to recover evidence illegally seized pursuant to fourth amendment was dis- officer resulted in suppression of evidence, money and paraphernalia, pursuant to a pre-trial motion to suppress relating to violation of the federal excise-wagering tax laws, but the court refused to return the property pending a civil forfeiture or libel action pursuant to section 7302 of the Internal Revenue Code. It is apparent from the foregoing decisions that the fourth amendment does not assure a return of the property subject to forfeiture.
B. Forfeiture Proceedings as Affected by Acquittal
Practically every state in the Union has enacted legislation authorizing courts and prosecution officials to confiscate contraband articles, i.e., gambling paraphernalia, narcotics and illicit liquors. The federal government likewise has caused similar laws to be enacted.
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Where governmental or state agencies seek to forfeit property or contraband articles, which may have been the subject of criminal charges against a defendant wherein the defendant was acquitted, The observation has been made, however, that the" statutory provisions defining a criminal offense and the statutory provisions providing for a forfeiture and confiscation of contraband articles are separate and apart and should be determined in independent causes of action. 61 The reasoning behind this view is that the degree of proof required in each instance is different. Thus, not every acquittal in a criminal case will operate as a bar to forfeiture proceedings, because the facts and circumstances in each case differ inasmuch as the parties may not be the same, or the degree of proof may be different. In the landmark case of Helvering v. Mitchell, 2 the accused was criminally charged for willful tax evasion in violation of the Internal Revenue Code and acquitted, and the government then sought to impose a civil tax fraud penalty upon the accused who defended on the ground that he had been acquitted of criminal charges touching on the same subject matter. The Supreme Court of the United States rejected this contention maintaining that the accused could have been acquitted because of the degree of proof that the government was required to adduce in order to obtain conviction; whereas, on the civil side of the case, a lesser degree of proof could well establish the fact that the accused was amenable to a civil tax penalty. The Supreme Court in Mitchell distinguished Coffey which was held not to apply to a situation where there had been an acquittal upon a criminal case followed by a civil action requiring a different degree of proof. While mere acquittal in the criminal action is not an adjudica- tion upon which the owner can rely in the forfeiture action,3 evidence suppressed because of the illegal search has been ruled inadmissible in the civil forfeiture prodeeding.
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The forfeiture action, moreover, is insufficient if, absent the suppressed evidence, the record lacks in evidence to support the forfeiture.
6 5 A review of the foregoing indicates that the better view is that acquittal of the criminal charge does not bear on the civil forfeiture proceeding; that illegally obtained evidence suppressed in the criminal case appears not admissible in the civil forfeiture case; and that the fourth amendment does not insure the return of contraband or property forfeitable or subject to lien or libel.
IV CONCLUSION
It is seen that the role played by the fourth amendment has undergone radical expansion in the criminal area of the law and that the fourth amendment plays a definite role in certain civil proceedings. The ability of the Internal Revenue Service to investigate is essential to the proper determination, assessment and collection of taxes and an investigative civil summons has been likened unto a grand jury subpoena and equivalent to a search and seizure. Prior to an investigation of barred years, the government generally has been required to show a probability of fraud or at least a suspicion of fraud on either section 7605 (b) codal grounds or constitutional grounds under the fourth amendment. Under certain narrow circumstances, the fourth amendment apparently may also be utilized to render invalid a civil tax assessment. The fourth amendment does not guarantee a return of forfeited property and the forfeiture proceedings seem not to be affected by an acquittal. It may reasonably be anticipated that the fourth amendment's role in civil cases will undergo further expansion in the future. (Feb. 1, 1963) , wherein the court, relying on Mapp v. Ohio, 367 U.S. 643 (1961) , ruled that evidence obtained by police officers from an apartment during an illegal search was inadmissable in a civil suit where the tenant of the apartment sought to recover money taken from him in the search.
